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APPLICANT'S CROSS-MOTION FOR SUMMARY JUDGMENT AND
RESPONSE TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT
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$SSHDO WWRKDBIUGHREXUEVXDQW WR )HGHUDO 5XQE R%&@3IYLO 3UR
IRU VXPPDU\ MXGJPHQW GLVPLVVLQJ 1HVWRSSRVDEVRQQWHF
$SSOLFDQWYV $SSOLFDWLRQ WR UHJLVUWM® MWRKH PDUN 17&H L
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, , QWUR OXEWORIOOIWIURXQG

,Q $SSOLFDQW E HJP HSG6HFBW RSRRY VS O DIVWRWDRY
KHOSV SBRSWHKPRYHWRRQWKWVHDNXEKMHIG HGEBESOLFDQW
FRQFOXGBIRY W VVZUWRKR O HRP AVWHKH R SO H R EPEBIONW HAW KD W
W K HR U JHEAEXW WY HE XU L QJ WAKHD BR ® BHFQWRREF XV R QWHRLOY L Q J
S UR EMOGRR) H DBV WVRFDIEW HWD VR 1S H R\S\RHIHORED Q DV KM WX @R U G H U

WRB UHYWKEHWREPF F X P X O\DRARLFEKIV X | |

$VSSSOIEHI@H Y HORBE QO L MIRRIORYGY W KIWSWHRBAMOLH PH G
LWHIDNKLONL@Q@DPHRWWH DSSOLBYVWHRRVWZL G KYV\HR ULQ)
UHIHUWRRRFPBOQEDMEDAMAD GHH QRHEVKH $S SWIRIFQWRHWU®
QDPLQ®ONAGHDN KB B S O L MDK/RMRAQWR KIGEH V Y F @ XAV P D K R/P H
PDQDJHPSREAY HEG *RRDQE HVWWIKRDUGD Q LDDREDL QDRI HPHKY W
XVHEHUVEG@DB QINVNOADURE XQLTXH DEHRWRKRURBEPBRWKH QHZ
LGHWRIB SO EPP®EL WKKH XZRF&HHN QHVBRP E ERYHNNRHB Q G
SIHVWRPH'EBMSEDFKIQDPHFXUGMHROM EHG$ S S DQ WIH@IMYMK @
LGHKLENVRDNHADVR S HRWBAHMKHAWNLOQ MRBPPZHDBYDLOBPBEAMYV

DOXR P DLQYGR FP B GEO D W | R PIVD SS-OD\R BDIAVKR B PAHHNQHV W’

7K SSOILRD QNS0 RUKER Q FBIGHBD W KIHUW B R S X O D ZRJBIGW K H
31 HVIWQ VWV HUS H U IDHUEGR I LODSS O L B B WN & R \DWVWY @& XIHW K Bl SEBK@\W
XVHWERUGH VNG & KWHH B PV WD'Q &L H V WLBH W R/ R FRF D W D ORYGE Q J
W UDFNLIB®S/SO LG DR QM) LW HBES D JHD R Q SIWIBB Y HORISLD J

QDP$SSOISTOLEGEV UD G NPIDWRIQV XHH QW RE®S DAH Y M2 PLODU



PDURQ $XJXVWLQBEHOHB\EHLFD QW ™Y BUBDE

YO &V W R X DRW

WKURXJK WRBWRBDRH

2SSRYBW U DIQE L OHRSE W DVLIOD B HP@HDN VAVD UBL Q RIS SRV H U
FD Q B8 BAVKIHH VRD DN/ WVRZ QYW BYR Y H U O \GEIWR D BSVR ISR EH \V W
(JJ'PDUMBW W WRS WIS L F DXWHLRAY WD EPRDVRSISRVHU GRHV QRW k
VW D Q/GE IQMKR § S R \DLUWME RIQV Q B YUK DW B VH VRAD U(Y HIQ2 SSRV H U
LMRXQ®&DYH VVWDKHAMMRJIOLNHOLKR RBH RVIZ BB @RXAHLHRN/J
PDUNQGSSOLFDQWW N L OMK HDUWHE L V S DOVF MW KELDAMMK HDWIE R
JHQXLQWRPD W HDEDQ S X UVWROMNHBROHLRYBORFHGXDIQG F
7UD G HP DS S HBHRODIDE XBIU R F H G X% 613 t $ SISQ@RAREY H V
IRUXP PDWXGJWHKOWE S S RBIQR VW DEGIVDI2YS RV DWGRVKH U H
L\QR OLNHOLKR FEG WZERSR ¥HHYGIP D DN ES S O L E DY N

. 6WDWHRHQWSDWWEG

$SSOLRMPERLVVLRQYV

2Q$XIXVW V2SUSHRBIBIBNRE H T X HRBG/PLVVLRQV RQ $SSO
$SSOLFDQW GLGRKSR YHVGRRHHT X HRWE P LV VLKRHQWMH YV SRQVHV
D UGH H FDHIP L \8 WUH\GN)BH@BV &L D +RZHYDHUGPLVAD@ELWKGUDZQ
LIWEHWKGUZBZXDG S URUPHRWHHORN RIRAKLEREW YOHF WL RGQ@SHUPLWW L QJ
W KZH W K G RVADMBP L VAMLAR@MW SUHMXGLE @ DIQW DERR @B RVLWLRQ
WKHU)WE® &L EVHHOMRULBRGRQYS$$S/HIROLQLF G

WEKL U $R U PIOROV WHRQ. W K GAHDH AIBEEP L VIV RYH T XD QB G

DR SSRWLE RRVQLARUX P P DMUX G J PYA [ WF WA Y HIDWSPHRGY WRRQ W KB Q D Z

DGPLVW%HRIJHNYBQQWHDWHV G &L VHBOVR



)ULHGY/L®HD WAHRWE K F ) G WEKL U SQLVOMWEYWHW URII

.OLQH) G & WK $GGLWLUHRODBRWWK BD\B HP S X WIRE
D SDUW\T\& OIFrQHNMREQDARUIHWURLW 6'LVIN;,6 DW (' OLFK
6HSW

7TKHLUBWRQJ R/IHYRKMHW LXYKHBG KROGLQJ WKH DTRID/AAM RED/O DR
HOLP ID@QSWHY H QRN DAMKLMRIRWWD VERQORBQLWAMMDWHY G

W&L U $OORAMRH DG RRW IARXK\O G Q@REDNMWRRYRUZBUW K
W KPHH U RWN\KALYDRW KBEEUHU U R Q W@ X Y WAL OIOL PALHERA2 S S RW IBXX W

IRUZDW® VH

7KMHFRSURQJ WHWWMBA2 S S RVBIRBU HM XBEAHEB L WWH\QKGUDZD O
RI WKH D G/KLHDEAIR/D 2 S S R \KHDW RARQ Y T. THFHR W KAHU XRW\DYD O HID W L R Q \
L\Q R/W I L FAIR QB HM ¥ RIQRRAGEDEHUD) G &LWK ,QDFW
FRXUWYXHW®BWO\LQJ RQ DG B H\G\DIPARRGM DX P P DNUX G J P YQRW
VXIILAMIARQ®SUHM X G LW KAXG®AH L5 D L WHW DR XQW\ ) G

W&LU ,QUHXUDELQEW)\ ) G &LWK )',& Y3UXVLD
) G W&L U $GGLWDRGQING RVR/WHS HF L | [FFHDADR $SSOLFDC
UHV S RIOR WG H U F RFYIGINAO HDKUBAK H D G P2LISBARDOR BVID FW XD O O\
LQDFFXKB WHIPRSBHRX B BWHMXBL BH®\LQJ RQ WKGHIPAR/YERQV

SURIQUXOILOOHG
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$VGLVFXMEFRGH D URBSROW BPIRRMILRUWX PP DWX G JPWQWDWH G

DPRWMRBRLWKGUBIPEGPLVDODRERW K SUURIXMEHGCORIWNKGWRAZD O



DGPLVDIURBWFFR UG L QrJ7C\%VW R M OOGF HRER\E S R V Bl MUV L RDF/WR |
EDVRG $SSOLFDQWYV HUURQHRXV O GPMWHHBERIPL VEQREEGGL QJ |

WKH 2SARIMBKIIH VEHHAR Z

5)$ 7KH(670DUNQWEKEB7(** ODUNDNWKBFHRPPHUFLDO

LPSUHVVLRQV RQ FRQVXPHUYV

$SSOLFDQW GRHWQARIU M/ K B FFHRVAAH WPLSIUGH VRVQ RRRWQ VX P H U V
$SSOLFIQWW PNV MEH V F WIRERHD O HIEQY RABBG D L E R WHRHUM D Q L] H

W K N MUXDO Q @V IOHF W BREH VWIHVWEZQ YL G HOAH®S$ S S O L FDSBQ1O
FRPPXQ L ADQEDR O AWWILHM B D W D O RNH®I BW Q IRALW HPKLWD X QL T X H

D QIGG H Q W X NRHEROIRHUGH YIVQ $S S O LLROREDR BQRWB S S0 L E R WAKR Q

X'V HAWVKHH URP\L\QV KA DA

5)$ 1(67LWKH GRPLQDQW (SRUWQBQNRI WKH

SIHVWIL\IG LV RQBWRHVIQWRHI I HEHQW LBAVLIGRJ MW UPWHVVLRQV
W R/ R HQRHF X VW RPHLAL | CEBIGI\P HDEDW X P R| PROHRGY KHNV X UH ~
ZKLAQYRNHV WK RKIKM\H DHERWW

5)% $SSOLFDQMNJAS SRVGV IVUHBR RQWLFDO

$SSOLF@KEES RV HUT\WEHRGXFMIBEHE WK $ SCEQEFDRIMHDDQY HQW R U\
PDQDIJHBHRWXFWYV IRBESEBIY KRWH LEYPRAOQWRMBQWF"~ ,Q

FRQWUBSRDBYHUWLYHMMMQHUDWRRNODIHPAR@WU EXWLQHVVHYV

IHYWI/H[LFIRFWLREQOUR BQLYHBYVHNMMWWSY 7Z7Z7Z OH[LFR FRP HQ GHILQLWLRQ

7K VRELH\W IR UHW L UHNPRERMP RX\T KWHDWEHX P H URXSAD O TLHNGM J 'UH O DARH G
I L Q D GRLD@RQQEIS & W RI$IS R VB SR W UIR Q D SRLDQD\. W RW
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LQFOXELOWIOHDOW ORIDUMIQEW I IRUPDWLRQ WHFKQRUIDFENLQUQF

wWuDQVDWDLGRORVMW SY OQOHVWHJIJJ FORXG

5)% $SSOLFDQMNJ&S SRRGV IVIAFRES BDWBR\W R/ KB P H

FRQVXPHUV

$SSOLIRFQYWSWI RGRKERPH LQYKQ&BSRVHU TV HRAXNRECAXVLQHVYV

FRQVXPHUV

vy, 6 WDW HRIHEQNGWL YISEWANH G

$SSOLIF/EW RZQH(BL FDISSRHFDWLRYBHILWWRBW (67LQ

DV W D QF-KDW® R WRHRNGG H Q WM M K H VUHRRBBW

IIXQFWRIKB@RZQORVRBDEDBIUHNVHQGLYSOD\LQIJDQGBGRXSLQJ
RUJDQLPAODJBYGHVFULSWLRQV RIDYBVNRIFYRRRBYW RO G
GRZQORDKBIMNMELMWKH RDIWKBEBGH O L FIOWIHRMYD SW X U H
LPDJIHYGHYV F U L RAULGHROMW IRWR D QIQEQYHQWRU\N EHORQJLQJV
JRRGEWUYLUFRY IHG SV L FGRAAEKWVP H Q VDWORD B MIRQYH RI WKH

IRUHIRHODWK RPH RU BDXVWRKQODRIPR KWPHVRDUW

EXLOGLQJ SWHRWGYNARW R U QEAMDL\RQ D O

2SSRVWKH RZQBWBLFHIWKWIFRDWLRQZKLARKRYHUWVY6W KH

(** 0ODUNQ@V W D F-XDW® K WRHRW

'RZQORDGDEO B SERR Y RWHBRRIRE LSKR QW HO\
VRIW RNV L Y WWRKIR O O HHFBADIWROY D Q LD QL HRW L Q J

DQRQYHQWWHBRZQORDG D EORH W RVBKIDRWR MAKSEH V
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E D VIHISF MARYS S O L IDIMEH B @ WHKHMRZH R TH U VWLQH P
RU WRQW HUQIAWH U RIDDIVRQEB®P SXWHU SURJUDPPLQJ
VHU Y L8RV X\DMULYALBMKEH @G WKH  GWR LW G\DRIHWV

PR G HGQW O RH YD Q I Q BQ R W R UL ROV LDQ G
GHYHORSPHQW R | V¥ RRPBRASHWR HAUD DGH/ W IHRRV
WKH KRVWLQJ RHENDRESSWWRHUBIGHD WIBV L IR G
GHYHOR S FPHDQWHEY H D B FK Z\WV B BBOUW S D UDS\ARY H

L Q VW DDQREDL QRVHRID BFERSY RIMHZBDWRIY L & HEL W H
IHDW XWHFK QW R R D EXOWHHAY ® F F HHWO/D W VRRUW Z D U H
V SHFLDIOQR|U QD QR PLEXRIY H W & D I H RH QD W MRHPW
6RIWZDMMHUYEFHEV HU Y QIHPHIOR VWR QU ZR M M H

E\ RWKRHWMVIHD QDO\]JRPRDVXULQJ) BYBOWRWRLQDJ
RJJD QL DQSHRWY R QD OP DQYVH EMERENWR D JD Q L@ WLR Q
, QW H U QANDMMQ D O

2SSRMWWHKH RZQHU RI WESOWL RBHQRBWIEVWD WS SOLFDWLRQ

1R L @V W D (GFRKDW® R WHEDMGEG H Q WM M H VUHRRBEW

1R@RZQORDGD E OIS SORMERNNBRB PR ELOKRQH V
QD P HVRI W ZRIMNAY L ¥ WMVKRKIR O O HREBDWVREPI D Q IO @/ LR Q
FUH D B/QLAYUY H RW.RUWHB\RZQORDGDEOMR I \WRBBEW H U
SURYEZGEW VHBFHWR/SSLFDWQBBY Y MFKHWR X BHKE D
RSHUDWVYWEREB R UWDWH WPIREBOHLQ W H UQDPHND \
LOQWHUPRIXYWHV\WLRRRSUBVUHBDRILERPSXWHUYV

FRP S XKNDHIG ZORAS X B3HHWL S KDHQUBPRIPNE X W HU WRXFKVFUHHQ)



X VHERDW RROODRRUD®E|GDDEGQYHQWRU\ EHORQJLQJV

JRRGEWUYHEFSNU L FBGGRAFEK\P Bl Q @/R/'W H V

2SSRV$SBIWLFDRVLRQ ZDWXVSHQGWHRS BXHOWBMHRYLGH D
VSHFLPKRZLQXOWWARK WKHHVR\DUNF RPPHDORBWHKHKKEHQWLRIFDWLR

JRRGV SURYLGHQ @G A SISRIWHR)

TKHHORNDBRRBIQQUKBHQWLFDO

L9 S$UJIXPHQW

D 2SSRKBYPR ULDKNWMN 70D UNQWE KKODWR 6WDQGLQJ

2SSRVHU &R MM IQIROMEW RH QLR W QVKHE Y0 UNS S R E B UMKL YV
FODRPR WHMH VVWRUDAYER®* 0D UBIS HF L | LEDDRKM DWKYDIG E H6 7 °
LW KHJSRUWLRQ (BT(WKEDURSSRNBULIJWWANRD BN (67 7KLLW
V L P S@RW X KIHD FANKIDHA WJ XD H B WD RWDZRR UP® UNH G XWR KD Q F H
WKDWLNHOLKRRG RI FRQIKWHRIQ ZRY QFENSIRKFI® QN *URXS

) G WE&LU -XLEPHQHUDQWRQQWHAY ) G )HGLU

) X U WEKLHIM YW L VDG L V WZIRQUFRBAR FLH V \ Q &/ IGH. | | H GHHQMQ LW LR QV E U
GLIIHUPSWH VW R BYRSE X VW RPSHHAL | BABI®@I P HDEOW X P PRRQ H\
V D YIRR®V KOHW XKL FlQ Y RN HV W K R K WKWVUEHER @S\

$GGLWLRQDJ®O RISFRRKIHT KD DB U HEBIG) M HEWWAIGB 7 2
2SS RMHFOUR® U D G FSRIRWKH F WALIRWDY K TR WHKEHU XDU\ '"HF RORWLZDOD
([ 2Q0D\ VBI6H7 2V V OIKRGE | LB AWZRIGUK M HEFWIEH SO L FRW LR Q
P X O WWLHSIDVR@R/O X G DEWKWWHH F LPBRYLGHG E\ WKH 2SSEVHU GLV!

(** PDUNKBG6372RXQ@&WWH 2SSRVHU @&IUD @ RMIIKING A DOQWIK H

(@)



VSHFLPURY L OWHKEGSE\RMKF O EE@KH DGGLWW RQIDWRIVEAQGDLOHG
WBURYLGHTWKHHGHQFH R IXGMRARULNRAPHRBIBRVHU UWRSRQGF
WKRIVLEPAWERQE VW IWWEHIFQANWK EXVEQBEVAKQFOXGHGNVBDMD RJID

XVHGEKE 1P D UNR ZH Y BXV L RHUSWHH Q H FRQO L ®HEW HHE&NQVUGRIW

DFFHSD/WEOFL PRAQWH RQ 'HERG®RWLZAPODO(3 t BBH HQU H
<DUQHRBOHDP& 8634 G DW 77$% TXRWUBLQ\
&RUS ) G 8634 G DW )HGLU VHMHO$RDNRII Y
6 3DF&R ) G 8634 JH&LU  70(3t EF

6LQMHKH VXVGHVQUEHNQ XBKBFHPERHIU 2SRV HKUWDLAOHESU R YWLKGHH
8637ZLWRXDVISEBHIFLBARRUGLQJOKDRRS BN 70 D UNQGRHYV

QRW KDY HWR\SSRHKHBEFSOLFDWLRQ

$QFODIERWKH 28 B®WH UV X V SIHDW § 8 QR MWETP D UNK® &
Q RAVD WDWHAD FR P PG RZ L JIKQY X (5 7P D IDNLHD Y DO U @ 'S RK/BID L GWRG
SURW RV K AS$ %V KIDAD U L JIKQWK {6 7P D UWN K U R WI&S O L SDW E XMV H D G
2SSRUHOREBERYHUO\ EURDG GH VP WINSWYERQ R P IDIONRRD KIHAI
DUJXPHQW WoRHF B & H RW ER® G B B\VGR HQR W W \HH/OU DE R DBVBKU W \
KDWKH WRIKW X G H IRRWRKR/HHUBPND UNF 'R QD O G TV 0& R UISHEN
77$%(;,6 77$®BHSW $V2SSRKBID L OWRK REDVQULIKW YV

LQVE(B7PDUNGRHY QRW K BWRHU MWIKR SR DLW LR Q
E $SSOLFDRWEGY

8QOLNH 2SSRVHUFWS/GIVE BIGARN D UUNAH Y L G HIQMKAB HF L PWQ V
VXEP LAVYMNES S O L 6 DQUBLERSO IEFDI@MH Y H O R S WHH@I\M V MYDEAH XXQ@ H G

WG HYV F WLIRERHO O HIFQWIKRI(S\O L F B WK RIQRIV J DWW K MHAMIDIQ & B IF W MRRY

(@)}



1THVWIHVWEIRYLGHO\ LX)V KIEB QIGF R P P X Q L FIDYWDRAMHQ U R B
FDWDORJLQJ DQRLNHFRLGD XVQIDIHGH H Q W X MRHEEORHU GH VIWQ G
$SSOLIAR @D BEQRW BISS O L ER WLKR AHVURP\L\G VZ R L% H O RIEV

([KLELWER* D

F /LNHOLK&RRG XR/ILRQ

(YHDRR S SR Y MRIX QVIRD WHV D QW K@ MR O L N HRRIARK@RIRKEHRIZHH Q
2SSRDQES S O L FADDQUMIVE L V F XM HWWIDEROY H 2 S S R V. BWREKRAWD V
DQULJK@/YKE70DUN , Q¥SASHRIDGVWY MAREIMRX Q G S W RIXILIKIW YV E\ UHO\L
R QQDRY®I\ E UHRVIF® LGS WR RGVEXLIMV(NI P UR \BW MKDS\SOLFDQW TV P
FUHD®HNHORIRR@ X VQRED UN$IVE S S R GHRUDRIND YUH. J K GNKLKI6 7
PDUN W WHRWIHN HORIKRR @ X F HRVZ$ISPO LEQZO/B RVPADYN YV L(MWHK®
77$%WHUMRRQVMWIXBHSRVRYFVBEORDG 7 (** PDUWKN3IRQWFWRUYV

GLVFXENEBBZ GR QRW VXSSRUW D ILQGLQJ RI OLNHOLKRRG RI

LIRBWURQJ RU )DPRXV

2SSR¥POD LD UNWAHWV URQID PR OWVW KK Y W L WA HGHYRAR H
SURW HRY HMUUQY/RWIXREROVWE DB RESRUYWPHBWYVLIQ HOHPHQ
LWV RQWKPDWNSSO 6 - SJ 2SSRVRIGHW LI Q HOBWHISDNND W H
ORDRIHRWHO HW R QVBTX28SRVIGEG L W URIQRE@ R LRV VYR ORIQ W V
EXVLEHV®RRNYKH V@ KIS SWR UGS VG LV FXD/E/RHEN V L @ B WIBWH

JHQHUFRQY\LGBYHGC QS L@RIAF FHS W E B FL PRIMWRIQ JRBEIUD

7TKEUR®IBYFURIWRREBYHQVKIKH67(** PDUWND QRMO O RAHISSRVHWBYDSSOLFDWLRQ
)XUWERSSOLFD@WHS/SOLFEPRQWRDQDVU BAHNE U IRSIRIRREWK R QS RV H BTV * *
DSSOLFDWLRQ



3] $GGLWLRQD OB D MEFEERMWHAUK B FMKIDWAD X'V H.GL YA (WJ P D UND
FRPPHBBHRUHKDQ W HQME VLS OR G HEEY LIRRIRDNW K LLW L P SXRW

W U KKIHD H Q JWVIKIIRD WK V G R P P H G RH \Q B RAW Y IDINQREDDASN RWHF W LR Q
DW:IDPRXNUNQUHDYHAURGWWG 8634 G 77$%  6DIHU

,QF 296,QYV ,QF77$%(;,6 7T$YPHE 2 S STR\ B@D L P
WRR O Y VED D MAKWY MPHD UN/D P RIXW KOMX/ W KH GRPLQDQW:SRUWLRQ

(JJ" PURSSOLFD&GU KWVEGEX P HDE\R6MHS 8D

6WURQI® P RXINUDWHI Q H U DLANOD B GHE RSISIU R W 19 F YWRICRDQD G TV
&RUB OF6ZMH&EW 8634 G 77$% /RUHOGYODUFRQ

8634 G 77$% +RZHYHUOOLANRQDOGWH2UHBPDYRSYSRVHUTV
PDUDNVEGRWKIDWR X KHHQ HE)DEIOWMWED BH WK MW$ S S O L F DONDLARD
ZKH®S SOLEHQIE} Y HO RAMYSO L FIDADL\G RMY HQ DR IDVKEH V(\WJ

$S SO L F PDNILIREYS V HIBO YoRi O RMA\([K L E LDAB/2 * VL WV KGHX W \WIKIH
2SSRDMMKSH UW\ DV V HUADILOYD RRWRO H B UBMMR UYDESS SDUH O
&RUYBDQ\DQJ ,QGXV7&%(; ,6 77$%BDU %@ISHIJHQWYV
B8QLRIZH[ 69V6 ,,,0LQHMY¥ 77$%(;,6 77$%DU
2SSRKEWLWMER VR 2SBRYNURW \DRIBFPRIXQWGKRXOG QRW EH JLY!

ZLGOBIW LW KOESBRIW H FRADIMA Q YW Q PR X URN V

LLODUDMVGR W WWKH

$SSOLPRG@WSRVANYNEVYA RV HQWDEDRX VW EGV L & AWKIHEL U
HQW LLIGRIMEMRH W H LOALINHD L KRR G -KIL PR Q BXU/RORFDREY Q W H/&V
) G JH@ LU ,QUHDWIWRRUS ) G JH@& LU

3>/@LNHOLKRG RI FROQHGLRBW\AGHRVADRE HD/RQ RSDAW



RIPDUN: KL QWY UAKKDS\S O L A DENR B VLND O ZERD RW 2 S S RIMB TV
ODUNEKEB7(** PDUNHD BGHIM | HUPMSHV VAR@ G RQ VX AMWYL\DGLVWLQFW
ZRUIGRPLHVW QG IGH. | | H G H QLD L BVLIREIM H WIS WH W R\REMQ 8 |
FXVWRPHHAL IBEBEMIPHDEOV XP R PFROYHR@® KXW X ZKLAKQYRNHV

W K R X J K WM & B R MO¥ R Q WEECB\OM DOWHVRZ RWKSH ¥ MM Q W HADEBQNYGR N H

| HH O LDGEJR/XAD NeS DWIY W RWHPR/HD YHUBPBRBVXPHU ZRXOG QRW EH F

$SSOLFDQW MZRXY5H VRN WKWRSSOLFDWLRQ

LLL 6RSKLRW&KBDWRRQUYV

EXWRPRHURVRPH LQYHQWRWYE R QRERMMNDPWRULR XYV DSSOLFD
EHIRGWHFLGDQ@B BQLERMWAMKNH DSSOLFDWLRQV SURQEBS SR VEAUE RW
DUHQH[SHQW. YW KH FRERRKBRWRW KH PR QWU \RWIHREN G
HDARUHWV" &R Q V>NV DO@WILEG YVHHY R/IRVUMBRBINY H B R L QRIIW ZD U H
RITHUEHSWWR GXFRQVXPHUWRRGWHRRBRKRKURGXFWWEBBIXR &V

WEHWHBIRLBH R EH VMWK E HY B/NK KV W RIPAMKIPGVUHR AOXRAR S KLVWLFDW |

LYLXPEHOLRILODU ODUNYV

'K HQV K IDURX O WH.GW BW L\ALP LRICOUNAVK B RY G61$ S O L PIDQANDTY
FRPEALWHKRXWDQOLNHOLKRRG RHFRP IXWERPLF G
JHEGLU  $VQRWAVRH LB R WIL\WRORMERW KLD/D IPLGW RBVRH 2SSRVHU TV
P D UW K B URHX O WPLCSLORHMWWKR PRIU R1 (6 71 R\WWD D@V K B FFHK D Q RW ODLG H

WKH * BRIBOMHRUIS SSSHWRBBGLWLRQPS@BIURAKG6 7RLU(6 7(**

IHYW /H[LFIRFWLREQIJUR BGLYHYWHMMW WSV ZZZ OH[LFR FRP HQ GHILQLWLRQ
7KHYHRELH\ W IR UHW L UNXPRE R MP UKD KWHDWEHX P H UCRXSAD O TLHHE W U H O DARH G
IL QD GRLD@RQVQES Y WR ¥ HW:KIQS UR JD SIS W UIR Q D PRAIDWRW



https://www.lexico.com/en/definition/nest_egg

LOVNKH $S$SSEOMRZUKEQ LRU WK D RW K S S O L)PUWANFR Q VL WK KRLIVQ \
VLPLIRDDUOWY HWRIDUURDHUH RI SURWHFWLRQASQ REVRHILKIDNEISS O L F D |

WKHS$%W KRXAGQGROAL NHOLKRR GORKABR\QVXWL R Q

Y 5HOH&BQWXPHHREHQWLFDO

$SSOLEQBWS RV HU T VDSBHRGXPUZOHR WK $SEQES S RWHO O
LQYH@PWRDIYHBHR®WXFW YV IRESRQFDHUN R Q PO Q D YHHRBIORNS \
*  FRQWDS/RWE UH WLWRHEWQ H UDWRRIQ DJHPROQIWENYLQHVVHYV

L Q F O X G H®KMHHLDA WER DLMQIGRVRUP DWERQ RORMSEY  OHVIWJIJ FOR

'HFQ[ $OWKRXJK ERWK DSSOLFDWLR & VEKRPFRIHERFE \LIQYH R @ RUK
KRPH FRQ@WEXHL Q HV V LRRHO/BMNBAGTS % 1\0 T DIQBH L J K V D B& V

IDYRU RI D ILQGLQJ RI QR OLNHOLKRRG RI FRQIXVLRQ

YISSSOLFDQW GLG QRW ,QWHQG WR 7UDGH RQ 2SSRVHU V *R

$SSOLFDQW GWEKSRRD DEREIM WKK. OLHQ WH S WURMY RV TR Q W
IDFW.AMD @ H [DP L EN GRS WWUR@IGCWRBRQIXMDRREBK J
"HZHOHUUDSRFRP QN 8OOHQ&ERWS ) G JH@&LU 2SSRVHU
HUUR QN RIDWEHISS O L FD Q W RQVRER GHSR VHU MK HRR GRISOMH G WK
1(67PDUN)PDNIOKRVYVHUMBISRUHORBWHUURQHRXV DG@KL¥FKLRQ
2SSRVHW NQREVUERHRS SO LFD QW WRQMAMSRILRIHDWYHRAJ(I K VE [9%WH O R X °
DB/ * ,QDFH5 SO IGHVQIM B G H Y HQ RYP FROWLNG U HBNW ROV

UHVSRWROWHUURJDWRU\

$V1IHVIWY LGH®/ERU®HIHUWRRRBQ® DI H

VSDAWWDGHHQRHWVKH $S SWRRFQWRHMU@DPLQJ


https://nestegg.cloud/

W KQHH Z G HDWV KB §/'S O L FADKBIMRIQUR KGEH V. QY F @ XHBVHW ~
DVPDKRFPDQDIJHPSRWQHG E\ TRRABWW VWD G~

R U JIDOLDRED QD JHPHR WK VHEMYVEEGDAQJILQJIV

,QVHDUF®R XQLTXH DR®BNRRUBDOGIR WKH
QHEGHWRIS SO FPPFPE®L WKKH XZRFEHHN QW K /W
FRPELGHWWRHBQWHYVWRPRHY D MSD FHK K DH
DFFXUBGMNVHOMEHGSS SODQ WHQUWWIKK®@ HKXL ENKVR
PDNHADVR S HRWHMK M MR M{ R PG Q MHQID PAD V
DYDLOPE®MORPDDQGRFPEIGEODW | RIS OLFD QW

ZH QW HDLGNKRB PEHHNQHV W’

7K SSOILKDQWE O RVUKAG/Q FIHEMD W KIHIW R/
SRSXODURHEWWHY\MV H[SHULH@®®RE DSBS OLFDWLRQ
3HHN GROWWEXHW K B SSEKOWHNVE R U GH VING & K H
WHURMMWD Q61 HVWWEHIW® KIHF WFDWDORQGQJ
W U D ALNAL I9RR/MY U D G H FFOXUM W H W BAL RVREKFIWX W K HR |
ZRU@VKAQQHU

$SSOLFDQW GLG QRWP N ZKHLEAU HRERYGTP N U,MDFHSSOLFDQW
FRQ G X FAWUHDGS B PID B R KREHHI L QUK QH 1WA D UB H O RK [ K L E DW

52* (YHRI$SSOLFDRHVUN®RIRZ O H GRIBIURD MW L G HREMHD L WKW LR Q
7THPSHUYQF /DERRUFBF ) G )HG&LU )XUWKHUPRUH

$SSOLFDQWQGRERRWMWRNHIEH YRRGZLOOPTSKEBRYE W V67

7KHEHVWHNHEDEL QBFFHHIEQ V FR Q VWU Q@ ¥ A B W1 RWEDG/SE O L F DEMHARQR 8 U H
KWWSY DSSDGYLFH FRP DSS QHVWHDG

io


https://appadvice.com/app/nestead/1194415447

(** PDUNULIM" ,QDF®SS O LEHDLW K B\MIEZRD U W R REBQRD UN V H
GLVWIQERL TEHKA7$%V KR XA GQGRHSS O LDFFADNDIE® I® L IVKE KED/G

IDLWHKR X0 G FORRQW EG HRYDRWS BIL NHOLKRR GDRIDFERQLXYVLRQ

9 &RQFOXVLRQ

% HF DXYS$IRKBI®R VW D@GAINKD R U L QK WG 7P D UNQWBK H U H
QR OLNHOLKRRBHRVZRIBEORVHERIY * 0D UNQ &S S O L BDEYOIYV N
$S SO LEDQIH PV KOOHXNWRGHR DAHEQN K H 2 S PRWVHIRIX P P DWUX G JPHQW
DQ® D QS O L PROWARMX P P DMUX G J WHKQ W S S RO Bl IBNW D QVAERLLOMOKIL V
2S SRV IDWIGR QQBKMKMHUWR OLNHO L KR REH W IZFRER XMB R *

ODUMNQ &S SOLADE/IVN

'‘DWHKBFHPEHU

V,GUWRWLZDOD

,GUWLRWLZDOD

7: %DU
$WMRBSQELFDQW




&HUWLRGHLW HFH

, KHUMHHEY W KIDWUXGIR PSCAHREBMH RI WKH IRUHIJIRURYRS SRQFD QW
6XPPDUXGIJPEQWHVSRMORESRVHUY VI RGRIWPRODPXGIPBQW®I KH
DFFRPSDQ\LQJ OHPRIKDEMEHKEG LRRH)E (W/DEVQ FEYRUZD W®LLGJ
FRS\'REHPEHU YH-EDW®H O MHORMMODQL#EHORXVODZ FRP

%GWRWLZDOD
, GUWR/W LI D O
IDZ21ILFRHGWRWLZDOD
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,W LV KHUHE\ FHRISNRKRIGH WKLIDRQMtiBNtef5 D\\ D Q )DSuppdrt Of
$SSOLFDQWHRWERIRYRU 6 XPPDU\ - XGIJPHQW $QG 5HVSRQVH 7R 2
Summary JudgmentKkDV EHHQ VHUYHG RQ 2SSRVHUTV ®WWRXINQH\ 5HO
Law Corporation , via electronic mail teelani@belouslaw.com

/s/ Idris Motiwala
Idris Motiwala
Attorney for Applicant
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IN THE UNITED STATES PATENT AND TRADEMARK
OFFICEBEFORE THE TRADEMARK TRIAL AND APPEAL

BOARD
NEST EGG LABS, INC., Opposition Proceeding No. 91267205
Opposer, Application Serial No.: 88/746,125

V.
Mark: NEST
PEEKNEST, INC.,

Applicant.

DECLARATION OF IDRIS MOTIWALA IN SUPPORTOF $33/,&3%31796 &5266
027,21 )25 6800%5< -8'*0(17 $1' 5(63216( 72 23326(516 027,21
FOR SUMMARY JUDGMENT

Pursuant to 28 U.S.C. § 1746, Idris Motiwala declares under penalty ofperjury
asfollows:

1. | am an attorney licensed to practice in the State of Texas and the
attorney of record for Applicant, Peeknest, IncApplicant” LQ W K-Hefdddaéed H
Opposition Proceeding. | have personal knowledge of the facts set forth belofvcatdd
uponand swornasa witness | could and would competently testifget forth below.

2. | submit this declaration in support §S S O L F D Q-Wdfivh ®&U RV V
6 XPPDU\ -XGJPHQW DQG 5HVSRQVH WR 2SSRVahdYfoy ORWLRQ
place before the Honorable Trademark Trial and Appeal Board true and accurate copies of
pertinent documents and exhibits.

3. Exhibit 1 consists of a true and accurate copy of the RPHWLI V
Application No. 88/799352 foits NEST mark obtained from the U.S. Patent and
Trademark2 | | L FFSPR database.

4, Exhibit 2 consists a true and accurate copy of the Suspension Letter

-2-



LVVXHG LQ 2SSRVHUN& 88/69%3S25f0its NBIV Infar®® obtained from the

U.S. Patent and Tradematk! | L FFSPR database.

| declare under penalty of perjury that the foregoing is true and cé&xectited this 13day

of December 2021.

/s/ Idris Motiwala

Idris Motiwala
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W LV KHUHE\ FHUWLILHG W K Dahation 6f RIS MetiwslakitISUpportHFRLQJ 3'HF
$SSOLFDQWRWERIRYRU 6 XPPDU\ -XGJPHQW $QG 5HVSRQVH 7R 2
Summary Judgment KDV EHHQ VHUYHG RQ 2SSRVHUTV $WWaRwUQH\ 5HC
Corporation , via electronic mail teelani@belouslaw.com

/s/ Idris Motiwala
Idris Motiwala
Attorney for Applicant
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Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number.

PTO Form 1478 (Rev 09/2006)
OMB No. 0651-0009 (Exp 02/28/2021)

Trademark/Service Mark Application, Principal Register

Serial Number: 88799352
Filing Date: 02/15/2020

The table below presents the data as entered.

I R R

SERIAL NUMBER 88799352
MARK INFORMATION

*MARK Nest
STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES
LITERAL ELEMENT Nest

The mark consists of standard characters, without claim to any

MARK STATEMENT . ;
particular font style, size, or color.

REGISTER Principal
APPLICANT INFORMATION

*OWNER OF MARK Winprogger LLC

*MAILING ADDRESS 500 W Hamilton Avenue, #1641
*CITY Campbell

*STATE ; i

(Required for U.S. applicants) California

* COUNTRY/REGION/JURISDICTION/U.S. TERRITORY United States

*ZIP/POSTAL CODE 95011

(Required for U.S. and certain international addresses)

*EMAIL ADDRESS XXXX

LEGAL ENTITY INFORMATION

TYPE limited liability company

STATE/COUNTRY/REGION/JURISDICTION/U.S. TERRITORY

WHERE LEGALLY ORGANIZED California
GOODS AND/OR SERVICES AND BASIS INFORMATION
INTERNATIONAL CLASS 009

Computer application software for mobile phones, namely,
software for assisting with the collection of data, organization
and creating an inventory of items; Computer software that
provides web-based access to applications and services
through a web operating system or portal interface; a mobjle
interface to capture, catalog, collaborate, organize, manage,
and inventory belongings, goods, services, experiences,
documents, notes, and media.

*IDENTIFICATION

FILING BASIS SECTION 1(a)


../APP0002.JPG

FIRST USE ANYWHERE DATE
FIRST USE IN COMMERCE DATE

SPECIMEN FILE NAME(S)

JPG FILE(S)

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)
(1 page)

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)
(1 page)

ORIGINAL PDF FILE
CONVERTED PDF FILE(S)
(1 page)

ORIGINAL PDF FILE

CONVERTED PDF FILE(S)
(1 page)

ORIGINAL PDF FILE
CONVERTED PDF FILE(S)
(1 page)
SPECIMEN DESCRIPTION
ATTORNEY INFORMATION
NAME
ATTORNEY DOCKET NUMBER
ATTORNEY BAR MEMBERSHIP NUMBER
YEAR OF ADMISSION
U.S. STATE/ COMMONWEALTH/ TERRITORY
STREET
CITY
STATE
COUNTRY/REGION/JURISDICTION/U.S. TERRITORY
ZIP/POSTAL CODE
EMAIL ADDRESS
CORRESPONDENCE INFORMATION
NAME
PRIMARY EMAIL ADDRESS FOR CORRESPONDENCE

SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES)

At least as early as 05/05/2011
At least as early as 05/05/2011

\TICRS\EXPORT18\IMAGEOUT

18\887\993\88799352\xml1 \ APP0006.JPG

SPE0-71845022-20200215172 328901541 .

elligent Inve

ntory Management Software for Small Business 1 .pcf

\TICRS\EXPORT18\IMAGEOUT
18\887\993\88799352\xmlI1\ APP0003.JPG

SPE0-71845022-20200215172 328901541 .

app-store-pre

view-web-cloud.pdf

\TICRS\EXPORT18\IMAGEOQUT
18\887\993\88799352\xml1\ APP0004.JPG

SPEQ0-71845022-20200215172 328901541 .

b2c-AppStoreS

creenShot7-6p5inch-1.pdf

\TICRS\EXPORT18\IMAGEOUT
18\887\993\88799352\xml1\ APP0005.JPG

SPEQ0-71845022-20200215172 328901541 .

Screen_shat.pdf

\TICRS\EXPORT18\IMAGEOUT
18\887\993\88799352\xml1\ APP0O007.JPG

SPEQ0-71845022-20200215172 328901541 .

site-usage-ho

me-page-es.pdf

\TICRS\EXPORT18\IMAGEOUT
18\887\993\88799352\xml1\ APP0008.JPG

Website and screenshots of use

Relani Belous
WP-Nest

XXX

XXXX

XX

PO Box 40095
Pasadena
California
United States
91114

Relani@BelousLaw.com

Relani Belous
Relani@BelousLaw.com

NOT PROVIDED
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../APP0007.JPG
../APP0007.JPG
../SPE0-71845022-20200215172328901541_._site-usage-home-page-es.pdf
../SPE0-71845022-20200215172328901541_._site-usage-home-page-es.pdf
../APP0008.JPG
../APP0008.JPG

FEE INFORMATION
APPLICATION FILING OPTION
NUMBER OF CLASSES
APPLICATION FOR REGISTRATION PER CLASS
*TOTAL FEES DUE

*TOTAL FEES PAID
SIGNATURE INFORMATION
SIGNATURE

SIGNATORY'S NAME
SIGNATORY'S POSITION
SIGNATORY'S PHONE NUMBER

DATE SIGNED

TEAS Standard
1

275

275

275

/RBELOUS/

Relani Belous

Attorney of Record, California Bar Member
310-686-1053

02/15/2020



Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number.

Trademark/Service Mark Application, Principal Register

Serial Number: 88799352
Filing Date: 02/15/2020
To the Commissioner for Trademarks:

MARK: Nest (Standard Characters, gek)
The literal element of the mark consists of Nest. The mark consists of standard characters, without claim to any particular font style, s
color.
The applicant, Winprogger LLC, a limited liability company legally organized under the laws of California, having an address of
500 W Hamilton Avenue, #1641
Campbell, California 95011
United States
XXXX

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principa
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

International Class 009: Computer application software for mobile phones, namely, software for assisting with the collection of data,
organization and creating an inventory of items; Computer software that provides web-based access to applications and services thro
operating system or portal interface; a mobile interface to capture, catalog, collaborate, organize, manage, and inventory belongings,
services, experiences, documents, notes, and media.

In International Class 009, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in ir
least as early as 05/05/2011, and first used in commerce at least as early as 05/05/2011, and is now in use in such commerce. The a|
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) Website and screenshots of use.

JPG file(s):

Specimen Filel

Original PDF file:

SPE0-71845022-20200215172 328901541 . elligent Inve ntory Management Software for Small Business_1 .pdf

Converted PDF file(s)(1 page)

Specimen Filel

Original PDF file:

SPE0-71845022-20200215172 328901541 . app-store-pre view-web-cloud.pdf

Converted PDF file(s)(1 page)

Specimen Filel

Original PDF file:

SPE0-71845022-20200215172 328901541 . b2c-AppStoreS creenShot7-6p5inch-1.pdf

Converted PDF file(s)(1 page)

Specimen Filel

Original PDF file:

SPE0-71845022-20200215172 328901541 . Screen_shot.pdf

Converted PDF file(s)(1 page)

Specimen Filel

Original PDF file:

SPE0-71845022-20200215172 328901541 . site-usage-ho me-page-es.pdf

Converted PDF file(s)(1 page)

Specimen Filel

The owner's/holder's proposed attorney information: Relani Belous. Relani Belous, is a member of the XX bar, admitted to the bar in >
membership no. XXX, is located at
PO Box 40095


../APP0002.JPG
../APP0006.JPG
../SPE0-71845022-20200215172328901541_._elligent_Inventory_Management_Software_for_Small_Business_1_.pdf
../APP0003.JPG
../SPE0-71845022-20200215172328901541_._app-store-preview-web-cloud.pdf
../APP0004.JPG
../SPE0-71845022-20200215172328901541_._b2c-AppStoreScreenShot7-6p5inch-1.pdf
../APP0005.JPG
../SPE0-71845022-20200215172328901541_._Screen_shot.pdf
../APP0007.JPG
../SPE0-71845022-20200215172328901541_._site-usage-home-page-es.pdf
../APP0008.JPG

Pasadena, California 91114
United States
Relani@BelousLaw.com
The docket/reference number is WP-Nest.
Relani Belous submitted the following statement: The attorney of record is an active member in good standing of the bar of the highes
U.S. state, the District of Columbia, or any U.S. Commonwealth or territory.
The applicant's current Correspondence Information:

Relani Belous

PRIMARY EMAIL FOR CORRESPONDENCE: Relani@BelousLaw.com SECONDARY EMAIL ADDRESS(ES) (COURTESY
COPIES): NOT PROVIDED

Requirement for Email and Electronic Filing: | understand that a valid email address must be maintained by the applicant owner/holde
the applicant owner's/holder's attorney, if appointed, and that all official trademark correspondence must be submitted via the Tradem
Electronic Application System (TEAS).

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1 class(es).

Declaration

Basis:
If the applicant is filing the application based on use in commerce under 15 U.S.C. § 1051(a):

o The signatory believes that the applicant is the owner of the trademark/service mark sought to be registered;
e The mark is in use in commerce on or in connection with the goods/services in the application;

« The specimen(s) shows the mark as used on or in connection with the goods/services in the application; and
¢ To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

And/Or
If the applicant is filing the application based on an intent to use the mark in commerce under 15 U.S.C. § 1051(b), § 1126(d),
and/or § 1126(e):

o The signatory believes that the applicant is entitled to use the mark in commerce;

« The applicant has a bona fide intention to use the mark in commerce on or in connection with the goods/services in the
application; and

o To the best of the signatory's knowledge and belief, the facts recited in the application are accurate.

To the best of the signatory's knowledge and belief, no other persons, except, if applicable, concurrent users, have the right tc
mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection witt
goods/services of such other persons, to cause confusion or mistake, or to deceive.

To the best of the signatory's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances,
allegations and other factual contentions made above have evidentiary support.

The signatory being warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 1€
1001, and that such willful false statements and the like may jeopardize the validity of the application or submission or any reg
resulting therefrom, declares that all statements made of his/her own knowledge are true and all statements made on informat
belief are believed to be true.

Declaration Signature

Signature: /RBELOUS/ Date: 02/15/2020

Signatory's Name: Relani Belous

Signatory's Position: Attorney of Record, California Bar Member
Payment Sale Number: 88799352

Payment Accounting Date: 02/18/2020

Serial Number: 88799352

Internet Transmission Date: Sat Feb 15 17:43:19 ET 2020

TEAS Stamp: USPTO/BAS-XX.XX.XX.XX-202002151743194178
37-88799352-71052063d79ef87ede84e2247745
€129263697e419d34dea8bcleba72c6d70bc-CC-
43170413-20200215172328901541
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App Store Preview

This app is available only on the App Store for Phone and iPad

Nest Egg - Inventory Lite

Winprogger LLC

Screenshots whone iPad
INTELLIGENT om) p See everything Catalog

INVENTORY

it a glance your collection:

inventory quick

Insurance

Pantry

Collections

Estate

Hobbies

Maving

[RET N Sraeey

i)

Nest £gg s a suite of
Globe, ABC, CNBC and m

ligent inventory eolutions, featured in the Ne

York Times, Denver Post, Bostar

' otter media outlets. Moce than & million items scannéd and counting!

have. It is now

y, offic ore

Nest Egg - Inventory s a home inventory app that lets you care smart for what yor
and fun to create an inventory of your bil-rays, books, music, slectronics, wine &

What's New ersion H

Enhanc:

nts and bug fixes
Fixes 3 bug when expanding categories/locations in Summary

an issue reported by CM.

an issue that p

vents entering couniry information

Ratings and Reviews See

44.

1,888 8 Pk ek ok ok

Best of them all Great app Manual entry
Not sure why there are these many it mofe I've just finished reviewing 5 inventory e Seanned an item and the only thing mare
Developer Response, Developer Response, Develaper Response,

Thank you for feedback and review! Thank you for your teedback and review! Hella BARTI2, more

Information

Sefler  Winprogger L

Sze 30MB
Category  Utilite
Compatibiiity ~ Requires i05 11.0 or later, Compatible with [Phone, iPad, and iPod touch.

Languages  English, Arabic, Croatian, Danish, Duteh, Finnish, French, German, Gr
Hungarian, tailan, Japanese, Korean, Malay, Polish, Portuguese, Russia: mare

Age Rating 4+
Copyright ~ ©2011-2019 Winprogger LLC

Price  Free

» License Agreement Privacy Policy #

Supports

:,'_b Family Sharing

More By This Developer







To: NEST EGG LABS INC. Relani@BelousLaw.con

Subject: U.S. Trademark Application Serial No. 88799352 - NEST - WP-Nest
Sent: December 11, 2020 05:54:31 PM

Sent As: ecom108@uspto.gov

Attachments:

United States Patent and Trademark Office (USPTO)
Office Action (Official Letter) About Applicant’s Trademark Application

U.S. Application
Serial No.88799352

Mark: NEST

Correspondence
Address:
Relani Belous

PO BOX 40095

PASADENA CA
91114

Applicant: NEST
EGG LABS INC.

Reference/Docket No.
WP-Nest

Correspondence
Email Address:

Relani@BelousLaw.com

SUSPENSION NOTICE

No Response Required

Issue date: December 11, 2020

This Office action is in response to applicant’s communication filed on 11/14/20.

Applicant’'s Response, Dated 11/14/20

In its response, dated 11/14/20, applicant amended the identification of goods. However, a portion of the identification of goods remai
indefinite. Accordingly, the examining attornegntinues and maintainghe requirement that applicant amend the indefinite portion of the



identification of goodsSee explanation below.

In addition, in an attempt to obviate the refusal entitled “Refusal — Mark Differs on Drawing and Specimen — Material,” applicant subm
substitute specimen. Although the substitute specivheiateshe refusal entitled “Refusal — Mark Differs on Drawing and Specimen —
Material,” it is unacceptable to show use of the applied-for mark on or in connection with any of the applied-for goods in International (
Accordingly, the refusal to register the applied-for mark because applicant failed to provide evidence of use of the mark in commerce
continued and maintainedSee specimen refusal below

Next, in response, applicant submitted arguments against the Trademark Act Section 2(d) Likelihood of Confusion refusal with U.S. R
Nos. 4886016, 5001921, 5639103, 5657282, 5639133 and 5723117. The examining attorney has carefully reviewed and considered :
arguments and is not persuaded. Accordingly, the examining atmnggues and maintaingshe Trademark Act Section 2(d) Likelihood of
Confusion refusal with U.S. Registration Nos. 4886016, 5001921, 5639103, 5657282, 5639133 and 5723117, and reserves the right t
address applicant’'s arguments upon the final disposition of cited prior pending Application Serial Nos. 88709645, 88655231, 8847829
88478292, 88478290, 88478288, 88478286, 88655229, 88655227, 88671239.

Finally, in its response, applicant failed to expressly address the citation of prior pending Application Serial Nos. 88624927, 88709645
88655231, 88478295, 88478292, 88478290, 88478288, 88478286, 88655229, 88655227, 88671239 and 87608702, which may serve
potential bar to registration of the applied-for mark under Trademark Act Section 2(d). As a preliminary matter, the examining attorney
out that cited prior pending Application Serial Nos. 88624927 and 87608702 have abandoned, and thus, no longer serve as a potentic
registration of the applied-for mark under Trademark Act Section 2(d). Accordingly, the citation of Application Serial Nos. 88624927 al
87608702 is herebyithdrawnas moot. However, the examining attorgeytinues and maintainghe citation of prior pending Application
Serial Nos. 88709645, 88655231, 88478295, 88478292, 88478290, 88478288, 88478286, 88655229, 88655227 anukeB&iti71239

Suspension

The application is suspendedor the reason(s) specified beloBee37 C.F.R. §2.67; TMEP 8871 seq.

The pending application(s) below has an earlier filing date or effective filing date than applicant’s application. If the mark in the applit
below registers, the USPTO may refuse registration of applicant’'s mark under Section 2(d) because of a likelihood of confusion
registered mark(s). 15 U.S.C. §1052(sge37 C.F.R. §2.83; TMEP §1208.02(c). Action on this application is suspended until the priol
application(s) below either registers or abandons. 37 C.F.R. §2.83(c). Information relevant to the application(s) below was sent previ

- U.S. Application Serial No(s). 88709645, 88655231, 88478295, 88478292, 88478290, 88478288, 88478286, 88655229, 88t
88671239

Refusal(s) and/or requirement(s) maintained and continuedThe following refusal(s) and/or requirement(s) is/are maintained and contii

e Section 2(d) Likelihood of Confusion Refusal
» Specimen Refused — Advertising Material Not Acceptable for Goods [See below]
» Identification of Goods is Indefinite — Applies to Specific Goods ONLY [See below]

Specimen Refused — Advertising Material Not Acceptable for Goods

Advertising for goods is not an acceptable specimerRegistration is refused because the substitute specimen, submitted in applicant’s
response, dated 11/14/20, appears to be mere advertising and does not properly show the applied-for mark as actually used in comm
International Class 09. Trademark Act Sections 1 and 45, 15 U.S.C. §81051, 1127; 37 C.F.R. §82.34(a)(1)(iv), 2.56(a); TMEP §8904,
904.07(a). An application based on Trademark Act Section 1(a) must include a specimen showing the applied-for mark as actually us
commerce for each international class of goods identified in the application or amendment to allege use. 15 U.S.C. §1051(a)(1); 37 C
882.34(a)(1)(iv), 2.56(a); TMEP 88904, 904.07(a).

Specifically, applicant submitted a business card that features the mark NEST and references the ability to find it in the app store. Hov
pursuant to TMEP §904.04(b), business cards are generally considered advertising, and therefore, are not acceptable as specimens «
goods.



Advertising is not acceptable as a specimen for go8ée. In re Yarnell Ice Cream, L2019 USPQ2d 265039, at *15-16 (TTAB 2019)
(quotingin re Siny Corp.920 F.3d 1331, 1336, 2019 USPQ2d 127099, at *2-3 (Fed. Cir. 26&8)also Avakoff v. S. Pac. C665 F.2d 1097,
1098, 226 USPQ 435, 436 (Fed. Cir. 1985); TMEP §904.04(b), (c). Advertising includes online advertising banners appearing on sea
results pages or in social media, advertising circulars and brochures, price lists, and busineSe€BMiEP §904.04(b).

Examples of specimensSpecimens for goods include a photograph of (1) the actual goods bearing the mark; (2) an actual container, |
tag or label for the goods bearing the mark; or (3) a point-of-sale display showing the mark directly associated with tBeegYo@sk.R.
§2.56(b)(1), (c); TMEP 8904.03(a)-(m). A webpage specimen submitted as a display associated with the goods must show the mark |
association with a picture or textual description of the goods and include information necessary for ordering the goods. TMEP $83£BV.0
C.F.R. 82.56(b)(1), (c). Any webpage printout or screenshot submitted as a specimen must include the webpage’s URL and the date
accessed or printed on the specimen itself, within the TEAS form that submits the specimen, or in a verified statement under 37 C.F.F
28 U.S.C. 81746 in a later-filed responS&ee37 C.F.R. §2.56(c); TMEP §8904.03(i), 1301.04(a).

Response options.Applicant may respond to this refusal by satisfying one of the following for each applicable international class:

@) Submit a different specimen (a verifisdbstitute” specimei that (a) was in actual use in commerce at least as early as the
filing date of the application or prior to the filing of an amendment to allege use and (b) shows the mark in actual use in «
for the goods identified in the application or amendment to allege use. A “verified substitute specimen” is a specimen th
accompanied by the following statement made in a signed affidavit or supported by a declaration under 37 C.F.R. §2.20
substitute (or new, or originally submitted, if appropriate) specimen(s) was/were in use in commerce at least as early as
date of the application or prior to the filing of the amendment to allege use.” The substitute specimen cannot be accept:
this statement.

(2) Amend the filing basis totent to use under Section 1(which includes withdrawing an amendment to allege use, if one wi
filed), as no specimen is required before publication. This option will later necessitate additional fee(s) and filing require
including a specimen.

For an overview of the response options referenced above and instructions on how to satisfy these options using the online Trademar
Application System (TEAS) form, see tBpecimen webpage

Identification of Goods is Indefinite — Applies to Specific Goods ONLY

The wording “Non-downloadable, computer application software for mobile phones, namely, software for assisting with the collection ¢
organization and creating an inventory of items” in the identification of goods is indefinite and must be clarified because it lacks the re:
specificity as to the format of computer application software properly classified in International Cl&&=8B.C.F.R. §2.32(a)(6); TMEP
§1402.01. More specifically, the examining attorney points out that “Downloadable” and “recorded” goods are in International Class 0¢
whereas providing their temporary, online non-downloadable use is a service in International Ches MEP §1402.03(d). Applicant may
substitute the following wording, if accurate: “{Specify format in Class 09, e.g., Downloadable, Recorded} computer application softw:
mobile phones, namely, software for assisting with the collection of data, organization and creating an inventory of items.”

Note: The examining attorney sets forth below, the suggested changes to the identification of goods in bold and italicized font.

Applicant may substitute the following wording, if accurate:

“ {Specify format in Class 09, e.g., Downloadable, Recordedpmputer application software for mobile phones, namely, software for ass
with the collection of data, organization and creating an inventory of items; downloadable, computer software that provides web-basec
applications and services through a web operating system or portal interface; mobile user interfaces, namely, interactive computer kio
comprised primarily of computers, computer hardware, computer peripherals, and computer touchscreens, used to, catalog, collabora
manage, and inventory belongings, goods, services, experiences, documents, and notes”; in International Class 09.

Scope of Goods (Advisory)




Applicant’'s goods may be clarified or limited, but may not be expanded beyond those originally itemized in the application or as ac
amended.See37 C.F.R. 82.71(a); TMEP 81402.06. Applicant may clarify or limit the identification by inserting qualifying language or d¢
items to result in a more specific identification; however, applicant may not substitute different goods or add goods not found or encom
those in the original application or as acceptably amendesge TMEP §1402.06(a)-(b). The scope of the goods sets the outer limit fol
changes to the identification and is generally determined by the ordinary meaning of the wording in the identification. TMEP 8814

1402.07(a)-(b). Any acceptable changes to the goods will further limit scope, and once goods are deleted, they are not perm
reinserted. TMEP §1402.07(e).

For assistance with identifying and classifying goods and services in trademark applications, please see the USPTO’s online Je&r
Acceptable Identification of Goods and Serviglmual SeeTMEP §1402.04.

See id. These refusal(s) and/or requirement(s) will be made final once this application is removed from suspension, unless a new iss
SeeTMEP §716.01.

Suspension processThe USPTO will periodically check this application to determine if it should remain suspeSelldMEP §716.04. As

needed, the trademark examining attorney will issue a letter to applicant to inquire about the status of the reason for the suspension.
§716.05.

No response required. Applicant mayfile a responsebut is not required to do so.

/Brian P. Callaghan/
Trademark Examining Attorney
Law Office 108

Phone: (571) 272-4906

Email: brian.callaghan@uspto.gov



To: NEST EGG LABS INC. Relani@BelousLaw.con

Subject: U.S. Trademark Application Serial No. 88799352 - NEST - WP-Nest
Sent: December 11, 2020 05:54:32 PM

Sent As: ecom108@uspto.gov

Attachments:

United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE _

Office Action (Official Letter) has issued
on December 11, 2020 for
U.S. Trademark Application Serial No. 88799352

Your trademark application has been reviewed by a trademark examining attorney. As part of that review, the assigned attorney has
issued an official letter. Please follow the steps below.

(1) Read the official letter . No response is necessary.

(2) Direct questions about the contents of the Office action to the assigned attorney below.

/Brian P. Callaghan/
Trademark Examining Attorney
Law Office 108

Phone: (571) 272-4906

Email: brian.callaghan@uspto.gov

Direct questions about navigating USPTO electronic forms, the USPTO website, the application process, the status of your
application, and/or whether there are outstanding deadlines or documents related to your file to the Trademark Assistance Center

(TAC).

GENERAL GUIDANCE

Check the status of your application periodically  in the Trademark Status & Document Retrieval (TSDR) database to avoid
missing critical deadlines.

Update your correspondence email address , if needed, to ensure you receive important USPTO notices about your
application.
Beware of misleading notices sent by private companies about your application . Private companies not associated with

the USPTO use public information available in trademark registrations to mail and email trademark-related offers and notices —
most of which require fees. All official USPTO correspondence  will only be emailed from the domain “@uspto.gov.”
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